within the two Ad Hoc Working Groups that had been negotiating over both a long-term cooperative action under the convention (AWG-LCA), and further commitments for developed country parties under the Kyoto Protocol (AWG-KP). Instead, both sets of negotiations were extended for another year, and the adoption of the Copenhagen Accord reflected that agreed outcome. The Conference of the Parties took note of the Accord, which was drafted in the closing hours of the Copenhagen meeting by a small group of heads of state, 2 but was not adopted nor intended to be legally binding. 3 The Copenhagen Accord calls for Annex I (developed) countries to submit information on their 2020 emissions targets byJanuary 31, 2010. It calls on non-Annex I (developing) countries to submit information on their planned mitigation actions by the same date. Developed countries are to provide new and additional financing "approaching [US$130 billion for the period 2010-2012" with a collective goal of US$100 billion a year by 2020. The Accord contemplates the creation of a Copenhagen Green Climate Fund, a Technology Mechanism, a mechanism to address the role of forests (REDD-plus), and a High Level Panel to consider potential sources of climate funding. A review of the Accord's implementation is to be performed by 2015.4 Deep divisions remain among the parties on a number of issues, including the legal architecture for the ultimate outcome of negotiations. Some parties favor an amendment to the Kyoto Protocol and either a parallel protocol 5 or series of COP Decisions for the AWG-LCA outcome, while others favor a single treaty outcome. 6 The emergence of the Copenhagen Accord not only leaves these architectural issues unresolved but also adds another variable to the equation for the post-2012 climate regime.
As noted in last year's update, the Kyoto Protocol excludes emissions from aviation and marine bunker fuels. Efforts to address these emissions under the International Civil Aviation Association and International Maritime Organization (IMO) have remained voluntary thus far.7 At its July 2009 meeting, the MEPC finalized guidelines on a voluntary energy efficiency design index (EEDI) for new ships, an operational indicator for existing ships, and a ship efficiency management plan.
As the year progressed, governments have engaged on the climate change issue in a number of multi-lateral and bilateral contexts. Taken together, such summits and other meetings provide an important complement to the UNFCCC negotiations, enabling leaders to engage repeatedly on elements of the deal that may be struck in Copenhagen. An illustrative and by no means exhaustive list of such events includes the UN Summit on Climate Change,8 the G-8 Summit 9 in L'Aquila, Italy, the G-20 Summit 0 in Pittsburgh, the Ministerial meeting of the Greenland Dialogue,'l a series of meetings of the Major Economies Forum (MEF) on Energy and Climate,1 2 as well as a number of head of state meetings such as those between the United States and China 13 and between Brazil and France.' 4 Additional climate change developments are discussed infra in Part II.B (marine environment), Part V.B (finance), and Part VI (litigation).
B. STIATOSPHEIuc OZONE
The Parties to the Montreal Protocol held the 21st Meeting of the Parties (MOP) in November of 2009. The MOP noted that with the addition of Timor Leste, 196 parties have ratified the Protocol, representing universal ratification and a higher number of parties than any other treaty in history.1 5 In 2007, the parties agreed to an accelerated phase out of hydrochlorofluorocarbons (HCFCs), which has led to an increase in the use of hydrofluorocarbons (HFCs). While HFCs do not deplete the ozone layer, some of them have very high global warming potential. At MOP 21, the parties considered but could not agree on an amendment that would have brought HFCs under the ozone regime (HFCs are one of the covered gasses under the climate regime's Kyoto Protocol). The parties also considered how to finance environmentally sound destruction of accumulated stocks of ozone depleting substances.16 
II. Marine Environment and Conservation
A. MAuNE ENVIRONMENTAL PROTECTION Annex VI to the International Convention for the Prevention of Pollution from Ships (MARPOL)17 regulates air pollution from ships.' 8 Following ratification,19 the Annex entered into force for the United States on January 9, 2009. As amended, the Annex progressively reduces allowable emissions of oxides of sulfur and nitrogen, especially in "emission control areas" (ECAs) to be designated under the Annex. 20 In April 2009, the United States and Canada jointly submitted an application to designate as an ECA most Atlantic and Pacific coastal waters seaward to 200 nautical miles. 2 1 The proposal was favorably considered at the July 2009 meeting of the MEPC, and is expected to be adopted in at the MEPC's March 2010 meeting. 22 The EPA has finalized a rule to implement Annex VI, including the proposed ECA. 2 3
The Hong Kong International Convention for the Safe and Environmentally Sound Recycling of Ships (Convention) was adopted in Hong Kong, China in May 2009,24 after several years of negotiations under the auspices of the International Maritime Organization. The Convention is intended to ensure that ships, when being recycled after reaching the end of their operational lives, do not pose an unnecessary risk to human health and safety or to the environment. The Convention will prohibit the use of certain hazardous materials in ship construction and require ships to maintain a certified inventory of hazardous materials. Recycling may take place only at facilities authorized in accordance with the Convention, and only after preparation of a Ship Recycling Plan, issuance of a Ready for Recycling Certificate, and consent (which may be tacit) of the recycling State. 25 includes a phased effluent standard on the discharge of harmful aquatic organisms in ballast water. The IMO previously extended this standard's phase-in period for vessels constructed in 2009, out of concern that technology was not sufficiently available. 26 However, at its July 2009 meeting, the MEPC declined to further extend the timetable, noting that several ballast water management systems have been approved for use. 27 The 1972 Convention on the Prevention of Marine Pollution by Dumping Wastes and Other Matter 28 and its 1996 London Protocol 29 govern the ocean dumping of waste and other matter. In October 2009, with a view toward promoting carbon sequestration, the Protocol's general prohibition on export for dumping at sea was amended to allow the export for disposal of "carbon dioxide streams." 30 B. MAlUNE CONSERVATION
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Marine Mammals
At the conclusion of its 59th session in July 2009, the MEPC approved a Guidance Document for Minimizing the Risk of Ship Stikes with Cetaceans, which recommends general strategies to reduce ship strikes, including measures such as data collection, routing and reporting measures, speed restrictions, sailing race planning, and international cooperation. 3 
The International Whaling Commission (TWC) at its 61st meeting in June 2009
reviewed the status of the North Pacific gray whale and endorsed a recommendation to develop a conservation plan for this endangered species. 32 In addition, the IWC adopted a resolution requesting that Contracting Governments include climate change considerations in their conservation and management plans for cetaceans. 33 
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In November 2009, representatives of ninety-one countries meeting at the U.N. Food and Agriculture Organization (FAO) in Rome successfully concluded two years of negotiations of a new treaty to require stronger controls on vessels carrying fish into the world's ports. 34 The Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing arose in response to the unwillingness or inability of flag States to perform their fishing enforcement duties. 35 It represents a significant step forward in the global effort to combat illegal, unreported, and unregulated (IUU) fishing. Focusing on the key role of port States, it establishes standards for fishing vessel inspections and inspector training by port States, requires denial of port entry and/or access to port services to vessels that have been engaged in IUU fishing, and requires investigation and appropriate enforcement action in response to IUU activity detected during an inspection. 36 The FAO Conference approved the treaty in November 2009, and the United States became a signatory on the same date. 37 In December 2008, the Western and Central Pacific Fisheries Commission adopted the first international conservation and management measure imposing enforceable catch limits to reduce overfishing of two highly migratory fish species: yellowfin and bigeye tuna. 38 At the same session, the Commission also adopted measures designed to protect sea turtles, swordfish, and sharks, 39 as well as to prohibit the use of large-scale driftnets on the high seas in the Convention area.40
Addressing the substantial decline of the Eastern Atlantic and Mediterranean bluefin tuna stock was a focus of the annual meeting in November 2009 of the International Commission for the Conservation of Atlantic Tunas (ICCAT), a treaty-based inter-governmental organization with responsibility for the conservation and management of tuna and tuna-like species in the Atlantic and Mediterranean oceans. 4 1 ICCAT adopted a number of new measures, including reducing the total allowable catch from 22,000 to 13,500 metric tonS 42 and breaking new ground by formally identifying several ICCAT members for potential non-compliance issues under ICCAT's trade measures instrument, which can be the basis for future trade measures. 43 Nevertheless, some criticize the ICCAT for not going far enough to ensure recovery of the stock.44
III. International Hazard Management
A. TRuNSBOUNDARY MOVEMENT OF HAZARDOUs WASTE
The year 2009 marked the twenty-year anniversary of the adoption of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal. 45 An Open-ended Working Group of the Parties was established to assess preliminarily whether the newly adopted Hong Kong convention on ship-breaking (discussed supra in Part II.A) "establishes an equivalent level of control and enforcement as that established under the Basel Convention."" 6 Draft technical guidelines on the environmentally sound management of mercury waste were prepared and made available for comment by stakeholders, and an intersessional working group led by Brazil is developing technical guidelines on the environmentally sound disposal and recycling of used tires. 47 To enhance coordination among the Basel Convention, the Stockholm Convention on persistent organic pollutants, and the Rotterdam Convention concerning international trade of hazardous chemicals, 48 
B. CHEMIcALs
A notable development in 2009 was the decision by the Governing Council of the UNEP at its 25th meeting in February to launch negotiations on an international legal agreement to address the threats posed by mercury. 50 The unanimous decision included support by the United States, reversing its policy of opposition under the previous Administration. 5 1 The Council called for negotiations to commence in 2010 and conclude in 2013.52 The Council called for continued international and public/private cooperation on immediate actions to protect human health and the environment from mercury releases, coordinated through the UNEP Global Mercury Partnership, whose Partnership Advisory Group (PAG) held its first meeting in March 2009.s3
China took a major step to implement its analog to the European directives controlling waste electrical and electronic equipment (WEEE) with publication in October 2009 of the first batch of products (including phones and computer printers) and substances they are prohibited from containing in the Phase 2 "catalogue;" these prohibitions are intended to take effect in 2011 and are developed under the leadership of the Ministry of Information Industry (MII). 54 The regulations cover the same six substances subject to regulation under the EU Reduction of Hazardous Substances (RoHS) directive and include exemptions similar to those under RoHS. 55 Enforcement is to be carried out by municipal governments, provinces, and autonomous regions; fines up to CNY 500,000 (US$70,328.50) can be assessed for violations. 56
C. INTERNATIONAL REGULATION OF AGRICULTURAL BIOTECHNOLOGY
Production of genetically engineered crops (biotech crops) continued to increase worldwide. 57 General Assembly approved it by a large majority. 64 Several critics have pointed out serious failings in the Draft Articles. 65 The regional effort to preclude most exports of water from the Great Lakes (through the new interstate compact on the Great Lakes and St. Lawrence basin and the companion "non-binding" agreement with Ontario and Qudbec) 66 confronted its first real test in 2009. The city of Waukesha, Wisconsin, seeks to take water out of Lake Michigan to replace water taken from increasingly inadequate well fields with the treated wastewater to return to the lake. 67 Wisconsin's Department of Natural Resources proposed approving the application without waiting for the adoption of the state's rules for complying with the compact. 68 The issue is not yet resolved and raises questions regarding the practical effectiveness of implementation.
Numerous international controversies over water for the most part continued without resolution. Litigation continues before the International Court of Justice between Argentina and Uruguay over pollution from proposed paper mills on the Uruguay River-a boundary river between the two nations. Oral arguments on the case were concluded on October 2, 2009; the court's decision is expected in 2010. 69 The water crisis in the Mekong basin continues unabated and unaddressed. 70 The controversy between Canada and the United States over the Devils Lake outlet also continues. North Dakota plans to expand the controversial outlet and raise allowable levels of sulfates in the water. 74 Manitoba continues to press the Canadian government to seek review of the project by the International Joint Commission, 75 thus far to no avail. Meanwhile, flooding in North Dakota caused by a dike in Manitoba has also aroused controversy. 76
B. BIOLOGIcAL RESOURCEs AND WILDLIFE
In Convention on Biological Diversity (CBD) news, the Working Group on Access and Benefit-sharing convened in November in Montreal to continue negotiating an international regime on access and benefit-sharing (ABS). The call for an international ABS regime, to be negotiated within the CBD framework, was made in Johannesburg in 2002 at the World Summit on Sustainable Development. At COP8, CBD Parties instructed the working group to finish its work by COP10 in 2010.77 While central components of the agreement remain in flux, including the legal nature of the regime, the working group did adopt a heavily bracketed consolidated negotiating text that includes components on traditional knowledge, benefit-sharing and access, compliance, and capacity building. 78 The I.A, infra) . The briefing note emphasized that climate change threatens wetlands and the ecosystem services they provide to people, that wetlands can play a significant role in climate change mitigation and adaptation, and that climate change policies and plans "should recognize and incorporate the role and importance of wetland ecosystems." 83
V. The International Economy and the Environment
A. TRADE AND ENVIRONMENT
Negotiations in the World Trade Organization (WTO) on environmental issues continued to make little progress, as did talks generally, due to a continuing impasse on a range of issues. 84 The free trade agreement (FTA) between the United States and Peru 85 was approved by Congress in 2007 and entered into force in January 2009.86 This FTA contains provisions, unique in international trade law to date, that require both parties to implement certain multilateral environmental agreements and require Peru to strengthen its capacity to enforce forest laws, and conduct audits and investigations of Peruvian timber producers and shipments upon the request of the United States. 87 In May 2009, President Obama directed the U.S. Trade Representative and four cabinet agencies to establish a committee to oversee the United States' implementation of the FTA provisions relating to timber imports from Peru. 88 In dispute settlement, a panel was established to hear Mexico's complaint concerning tuna labeling requirements under the Dolphin Protection Consumer Information Act. 89 According to Mexico, requirements by the United States as to whether tuna and tuna products are "dolphin-safe" are inconsistent with the "most-favoured-nation" and national treatment obligations of the General Agreement on Tariffs and Trade as well as provisions of the WTO Agreement on Technical Barriers to Trade (TBT). 9 0 The United States integrate climate resilience into national development planning consistent with poverty reduction and sustainable development goals. 97 The World Bank Group's Forest Carbon Partnership Facility (FCPF)98 also expanded over the past year, with a current funding goal of $385 million.9 9 The goal of the FCPF is to demonstrate the feasibility of proposals under the UNFCCC to receive climate-related financing from "reduced emissions from deforestation and land degradation" (REDD).Ioo The FCPF is providing "readiness" technical assistance and plans to compensate a limited number of developing countries for reducing emissions from deforestation below the business-as-usual baseline if they have a method deemed credible for measuring and monitoring climate-related benefits. In this way, the Bank hopes to learn lessons that will allow it to develop a larger global program of incentives for REDD over the next five to ten years.'o'
The U.S. Export-Import Bank (ExIm) released a new carbon policy in November 2009 as part of a settlement of a lawsuit brought by a coalition of environmental groups and three U.S. cities. Under the policy, which ExIm claims is the first comprehensive carbon policy for any export credit agency (ECA),102 ExIm will set up a US$250 million facility to back the export of renewable energy technologies. Currently, support for renewable energy is less than two percent of ExIm's energy portfolio. 0 3 ExIm also promised to improve its tracking and reporting of carbon dioxide emissions from certain projects but did not commit to portfolio greenhouse gas emission limits. 104 Beyond climate change, several IFIs revised aspects of their environmental or accountability policies. By the end of November 2009, the World Bank Board of Directors was expected to adopt a new information disclosure policy: Toward Greater Transparency: Rethinking the World Bank's Disclosure Policy. 105 Assuming there will be no major changes from the draft policy that circulated publicly, the Bank will accept the general principle that all Bank information should be presumed to be publicly available. The presumption is subject to exceptions for information provided by governments or third parties and information that is part of the internal deliberative process of the Bank.
In an unprecedented decision, World Bank Group President Robert Zoellick placed a moratorium on all future International Finance Corporation (IFC) investments in the palm oil sector, pending a review of the long-term sustainable development impacts of its investments. 0 6 The decision came on the heels of an audit finding that the IFC's environmental review of certain investments in Indonesian palm oil facilities ignored its own internal experts' views of project environmental and social impacts in order to facilitate project approval.o 7 The audit was conducted by the IFC's Compliance Advisor/ Ombudsman in response to a complaint from local communities represented by the Forest Peoples Programme. 08 Given the systemic implications of the CAO findings, the IFC is considering similar moratoriums on its investments in soy and cocoa production.
This year marked the fifteenth anniversary of the World Bank Inspection Panel, which has been emulated in one way or another by all of the other multilateral development banks. 0 9 In May, the Board of Directors of the European Bank for Reconstruction and Development approved a new Project Complaint Mechanism (PCM) to address complaints from communities affected by EBRD-financed projects; the PCM is intended to replace the existing independent recourse mechanism.I 0
VI. Selected Litigation
A. DOMESTIC LITIGATION
In Connecticut v. American Electric Power Co.I' a group of States sued a number of major utilities, alleging that their activities contributed to global climate change and therefore violated the federal common law of nuisance.112 In a decision issued on September 21, 2009, the Second Circuit held that the lawsuit could proceed, rejecting the district court's decision that the claim was nonjusticiable under the political question doctrine."l 3 The Second Circuit disagreed with the district court's conclusion that a ruling could interfere with the President's conduct of foreign affairs, finding that the case could be decided based on "[wiell-settled principles of tort and public nuisance law," and reasoning that the fact "[tihat Plaintiffs' injuries are part of a worldwide problem does not mean that Defendants' contribution to the problem cannot be addressed through principled adjudication.""l 4 In Comer v. Murphy Oil USA, a suit brought under state common law alleging that oil and energy companies had contributed to climate change, which in turn contrib-uted to damage sustained as a result of Hurricane Katrina, the Fifth Circuit similarly rejected the claim that foreign affairs implications barred the suit.11s
B. INTERNATIONAL DISPUTES
In June 2009, an arbitral tribunal convened pursuant to NAFTA Chapter 11 issued a decision in the closely-watched case of Glamis Gold Ltd. v. United States." 6 A Canadian gold mining company, Glamis Gold Ltd., challenged a series of regulatory decisions by the United States government and by the State of California.1 7 The case was controversial because it involved a challenge to governmental regulation of the environmental impacts of resource extraction activities, and concerned in particular a proposed gold mine on federal land in an area sacred to the religion of the Quechen Tribe.
Evaluating the facts in the light most favorable to Glamis, the tribunal ruled that the California regulations, which effectively would have required Glamis to backfill following its proposed mining operation, did not "cause a sufficient economic impact to the Imperial Project to effect an expropriation of [Glamis's] investment" under NAFTA article 1110.'18 Glamis also claimed that the process by which California and the federal government had handled its efforts to obtain a mining permit violated the requirement of "fair and equitable treatment," an aspect of the minimum standard of treatment under customary international law incorporated into NAFTA article 1105." The Tribunal determined that the standard for showing a violation of the minimum standard of treatment was that "an act must be sufficiently egregious and shocking ... so as to fall below accepted international standards." 20 
